
February 261992 

Ms. Kathy Phillips 
Assistant Regional Attorney 
Texas Department of Human Services 
Legal Services 
P. 0. Box 7622 
Corpus Christi, Texas 78467-7622 

OR92-79 

Dear Ms. Phillips: 

You ask whether certain information is subject to required public disclosure 
under the Texas Open Records Act, article 6252-17% V.T.C.S. Your request was 
assigned ID# 147.58. 

You have received two requests for information in the possession of the 
Texas Department of Human Services (“the department”) relating to an 
investigation into alleged sexual abuse of a child. In his first request, the requestor 
seeks certain statements and evaluations relevant to the allegations of sexual abuse. 
In his second request, the requestor seeks certain written complaints made against 
three department employees of the Nueces County Child Protective Unit of the 
Department of Human Services as well as information concerning certain 
certification, recognition, or disciplinary proceedings. 

You claim that the information sought in the first request is excepted from 
required public disclosure under sections 3(a)(l) and 3(a)(3) of the Open Records 
Act. You also advise us that you are not aware of any information in your 
possession that is responsive to the second request. Under the Open Records Act, 
you are under no obligation to make available information which you do not 
possess. Open Records Decision No. 574 (1990) at 7. 
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Section 3(a)(3) excepts 

information relating to litigation of a criminal or civil nature and 
settlement negotiations, to which the state or political 
subdivision is, or may be, a party, or to which an officer or 
employee of the state or political subdivision, as a consequence 
of his office or employment, is or may be a party, that the 
attorney general or the respective attorneys of the various 
political subdivisions has determined should be withheld from 
public inspection. 

Section 3(a)(3) applies only when litigation in a specific matter is pending or 
reasonably anticipated and only to information relevant to that litigation. Open 
Records Decision No. 551 (1990) (section 3(a)(3) forces parties seeking information 
related to litigation to obtain it through discovery, if at all.) 

You advise us that the department took possession of a child by emergency 
order pursuant to chapter 17 of the Family Code. In accordance with section 17.03 
of that chapter, the department filed a suit affecting the parent-child relationship in 
the Nueces County Court and was appointed temporary managing conservator of 
the child. See Fam. Code $EJ 11.14, 11.19 (in suit affecting parent-child relationship 
right of appeal and rules of procedure and evidence generally as in civil cases). In 
accordance with section 18.01 of the Family Code, a hearing before the county court 
to review the conservatorship appointment has been scheduled for March 24, 1992. 
Thus, the department is a party in pending litigation. See also Fam. Code 
Ei 14.02(b)(6) (authorizing nonparent managing conservator to represent child in 
legal action). We have reviewed the documents submitted to us for review and 
conclude that they are related to the pending litigation and may be withheld from 
required public disclosure. Please note that this ruling applies only for the duration 
of the litigation and to the documents at issue here. As we resolve this matter under 
section 3(a)(3), we need not address the applicability of section 3(a)(l) at this time. 

Because case law and prior published open records decisions resolve your 
request, we are resolving this matter with this informal letter ruling rather than with 
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L 
a published open records decision. If you have questions about this ruling, please 
refer to OR92-79. 

Yours very truly, 

Celeste A. Baker 
Assistant Attorney General 
Opinion Committee 

CAB/GK/lcd 

Ref.: ID# 14758 
ID# 14827 
ID# 14900 

Enclosure: Return Documents 

cc: Mr. Mark A. Di Carlo 
Attorney at Law 
722 Elizabeth Street 
Corpus Christi, Texas 78404 


